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OPI NI ON BY ACOBA, J.

We hold that Petitioner Sierra Cub (Petitioner) has
not met the three-part “injury-in-fact” test for standing to
assert its claimthat an environnental assessnent (EA) should
have been conducted by Respondent Hawai ‘i Tourism Authority (HTA)
prior toits letting of a contract for tourism marketing
services. Wile we are not unsynpathetic to the concerns it
rai ses, Petitioner has not established: (1) that it would suffer

an actual or threatened injury as a result of the marketing



services proposed in the contract; (2) that the alleged or
threatened injury is or would be fairly traceable to expenditures
for such services; and (3) that such injury, assum ng arguendo
that it was suffered or threatened, would likely be renedied by a
favorabl e judicial decision. Further, Petitioner’s other bases
for standing have no nerit because (1) an “informational injury”
is insufficient to confer standing; (2) Petitioner has not
established a procedural right to protect its concrete interests
such that it may rely upon “procedural standing”; and (3) a claim
that Petitioner can establish standing with its success on the
nmerits i s erroneous because standi ng nmust be established at the

begi nning of a case. Accordingly, we dismss its petition.

l.
The HTA is charged, pursuant to Hawai‘ Revised
Statutes (HRS) 8§ 201B-6 (Supp. 2000), with “responsibil[ity] for

devel oping a strategic tourismmarketing plan” for the State.?

! HRS § 201B-6 provides in pertinent part as follows:

Tourism marketing plan; measures of effectiveness.

(a) The authority shall be responsible for devel oping a
strategic tourism marketing plan that shall be updated every
three years and includes the foll ow ng:

(1) Identification and eval uation of current and
future tourismneeds for the different regions
of the State;

(2) Goal s and obj ectives in accordance with
i dentified needs;

(3) St at ewi de pronotional efforts and prograns;

(4) Target ed mar ket s;

(5) Efforts to enter into brand marketing projects
that make effective use of cooperative
advertising prograns;

(6) Measures of effectiveness for the authority’s
pronotional prograns; and

(continued...)



In that connection, the HTA prepared a draft marketing plan dated
June 29, 1999 called “Ke Kumu-Strategic Directions for Hawaii’s
Visitor Industry” or the “Tourism Strategic Plan” (draft TSP).?
The draft TSP described Hawaii’s uni que character as a tourism
destination and set forth marketing goals for the HTA

A “Hawai ‘i Tourism Product Assessment” report was
prepared by KPMG LLP under the direction and gui dance of the
HTA's Tourism Strategic Plan Comrittee. KPMG LLP “gathered
ext ensi ve communi ty-w de i nput about tourismfromfour ngjor
st akehol der groups: Hawai‘ visitors, residents, private
busi nesses, and governnent.” Pricewat erhouseCoopers LLP
subm tted an assessnent of the draft TSP, entitled “Conparative
Strategi c Assessnent of Hawai‘i Tourism Executive Summary” and
dated June 29, 1999. PricewaterhouseCoopers utilized the
assessnment conpiled by KPM5 LLP and arrived at certain major

findi ngs and concl usi ons.

(...continued)

(7) Coordi nati on of marketing plans of al
destination marketing organizations receiving
state funding prior to finalization of the
authority’s marketing plan.

2 According to the draft TSP, the phrase “ke kumu” is a Hawaii an
termand neans (1) “[b]ase, foundation, basis, title (as to land), main stalk
of atree,” (2) “[t]eacher, tutor, manual, priner, nodel, pattern,”

(3) “[b]eginning, source, origin,” and (4) “[r]eason, cause, goal, purpose.”
See also M Pukui & S. Elbert, Hawaiian Dictionary 140, 182 (rev. ed. 1986)
(defining the word “ke” as “definite article, . . . often translated ‘the’”
and the word “kurmu” as “[b]ottom base, foundation, basis, title (as to | and),
main stalk of a tree, trunk, handle, root (in arithmetic), basis, hereditary,
fundanmental ,” (2) “[t]eacher, tutor, nmanual, prinmer, nodel, pattern,”

(3) “[b]eginning, source, origin, starting point of plaiting” and

(4) “[r]eason, cause, goal, justification, notive grounds, purpose, object,
why”) .




In a June 30, 1999 press release, the HTA infornmed the
public that community neetings would be held to consider the
draft TSP. The press release indicated that copies of the draft
TSP and the assessnent studies would be avail able at the HTA s
office, at major libraries throughout the state, and on the HTA' s
website. The draft TSP and the two assessnent studies were
submtted for evaluation at ten public community neetings
conduct ed t hroughout Hawai‘ fromJuly 13 to July 29, 1999.

Copi es of these docunents were al so nade available to the public
at these neetings. Affidavits submtted by Petitioner indicate
that its nmenbers attended the conmunity neetings and submtted
comments and obj ecti ons.

On August 2, 1999, the HTA issued a request for bids on
a “Proposal for Tourismlntegrated Marketing Managenent Services”
(the Marketing RFP [(Request for Proposal procedure)]). The
Mar keting RFP solicited “proposals specifically for the overal
adm nistration of the marketing services for all specified nmajor
mar ket areas (MMAs).”3® As the “Project CGoal,” the Marketing RFP
enphasi zed that the HTA “[was] seeking a vendor to provide

managenent of gl obal Tourism I ntegrated Marketing Services for

8 The maj or market areas were identified as U S. West (Al aska,
Arizona, California, Colorado, |daho, Mntana, Nevada, New Mexi co, Oregon,
Ut ah, Washington, Wom ng); U S. East (all other states); Japan; Canada;
Europe (France, Gernmany, Italy, Switzerland, and the U K); Latin America
(Argentina, Brazil, and Mexico); other Asia (China, Hong Kong, Korea,
Si ngapore, and Taiwan); COceania (Australia and New Zeal and); Hawaii Convention
Center; Oher (all other geographical areas).
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the State of Hawai‘i[¥ that contribute to the goal of an average

annual growth rate of approximately 4.6% in visitor expenditures

t hrough the year 2005.”° (Enphasis added.) |In that respect, the
draft TSP, which was provided to the bidders, reenphasized that

[t]he HTA's priority is to achi eve managed growth of
Hawaii’s tourismindustry by focusing on increasing visitor
expendi tures. Cognizant of Hawaii’s finite wealth of

4 The Marketing RFP excluded proposal s for nmanagement of narketing
services for the Meetings, onvention and Incentives (MJ1) markets as well as
the marketing services of the Hawai‘i Convention Center. As to the
“managenent of marketing services for the [MCl] markets,” the HTA issued a
request for “Proposal for Marketing Services for the [M1] Mrkets” (MI RFP)
on August 20, 1999.

In a nmenorandumin support of the HTA's notion for summary
judgnent, the HTA stated that “[i]t is unclear as to whether Petitioner is
chal | engi ng the Respondents’ expenditure of state funds for only the Marketing
RFP or also for the MCI RFP.” However, the petition states that Petitioner
chal | enges the HTA's action “in approving the expenditure of $114 mllion of
state funds . . . for advertising and marketing services . . . without first
preparing an [EA.]” The contract termfor the Ml RFP was “a mni numof 3
years with an option to renew and the project budget was “approxi mately $6
mllion” annually.

In its nmenmorandumin opposition to the HTA's notion for sunmary
judgnent, Petitioner stated that the MCI RFP “[is] not the express subject[]
of this lawsuit, although [it] certainly could be.” Thus, while not
specifically indicated, it is clear that Petitioner chall enges the Marketing
RFP, and, therefore, we do not consider the MCI RFP in this case.

5 As to the 4.6% annual growh in visitor expenditures, the Draft
TSP states as foll ows:

The HTA[] seeks to manage the growth of tourisnis
contribution to Hawaii’'s econony by targeting an average
annual uninflated growh of 4.6 percent in visitor
expenditures through 2005. Visitor expenditures are a
product of three variables: 1) visitor expenditures per
person per day; 2) length of stay; and 3) the number of

visitor arrivals. The HTA's focus will be on better
utilization of existing facilities, value-added visitor
products and experiences, and increasing yield. . . . The

HTA seeks to manage the growh of tourisms contributionto
Hawai i s econony by targeting an average annual uninfl ated
growth of 4.6 percent in visitor expenditures through 2005
(2.7 percent real growth after adjusting for inflation).
This noderate rate of growth is |lower than the growth
experienced historically and would boost Hawaii’'s overall
econony by approximately 0.7 percent. Mddest growh in
Hawaii’s visitor industry will provide additional resources,
and hel p | everage economc diversification initiatives of
the state.

(Enphases added.)



natural resources, the HTA recogni zes that growth in visitor
arrivals is secondary to growth in visitor expenditures

(Enmphasi s added.)
The Marketing RFP identified seven “Overall Project
CGoal s” for the contractor, as foll ows:

1. I ncrease pronotional presence and brand identity
to nore globally conpetitive levels to optim ze
performance in each MVA.

2. Structure marketing efforts to stinmulate denmand during
shoul der periods (spring and fall).

3. Devel op and execute cooperative programs with trave
partners to optim ze use of HTA resources for brand
mar ket i ng.

4. Support TV and filminitiatives that provide cost-

ef fective, high-profile exposure through liaison wth
State and County film offices.

5. Pl ace increased emphasis on U.S. West, U. S. East and
Japan.

6. Pl ace sustained emphasis on Europe and Canada.

7. Pl ace developing emphasis on Ot her Asia, Oceania and Latin
Ameri ca.

(Bol df aced enphases in original and underscored enphases added.)
“[ Aln annual cal endar year budget of approxinmately $38 mllion”
was set for the contract. The contract was “for a mninum of 3
years with an option to renew to the successful Contractor” and
woul d be “effective January 1, 2000."
On Septenber 15, 1999, the HTA sel ected the Hawai ‘i

Visitors and Convention Bureau (HVCB) as the contractor, subject
to successful contract negotiations. On February 28, 2000, the
HTA and the HVCB executed a contract pursuant to HRS § 201B-12(hb)

(Supp. 2000)° (the marketing contract). The marketing contract,

6 HRS § 201B-12(b) provides, wth respect to exenption of the HTA
fromtaxation and the Hawai‘ public procurenment code that

[t]he [HTA] shall not be subject to chapter 103D and any and
all other requirements of |aw for conpetitive bidding for
proj ect agreenents, construction contracts, |ease and

subl ease agreenents, or other contracts unless a project
agreenment with respect to a project otherwi se shall require.
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effective as of January 1, 2000, provided that $117 mllion was
avai l able to fund the agreenent over its term However, the
contract is subject to certain legal conditions. The Mrketing
RFP provided that the contract “nmay be termnated during its term
at the discretion of the HTA for reasons such as non performance
of the Contractor, change in the adm nistration and/or funding

for this program or for the conveni ence of the state.”

.
On January 11, 2000, Petitioner filed a petition for
decl aratory and injunctive relief (Petition) under HRS § 201B- 15
(Supp. 2000), " which vested this court with origina

jurisdiction® in any action to which the HTAis either a party or

7 HRS § 201B-15 provides for original jurisdiction of particular
actions in this court as foll ows:

Any action or proceeding to which the [HTA], the State, or
the county may be a party, in which any question arises as
to the validity of this chapter, shall be preferred over all
other civil cases, except election cases, in any court of
this State and shall be heard and deternined in preference
to all other civil cases pending therein except election
cases, irrespective of position on the calendar. The sane
preference shall be granted upon application of counsel to
the authority in any action or proceedi ng questioning the
validity of this chapter in which the authority nmay be
allowed to intervene. 1In addition to the preference
provided in this section, any action or proceeding to which
the authority, the State, or the county nmay be party, in

whi ch any question arises as to the validity of this chapter
or _any portion of this chapter, or any action of the
authority may be filed in the suprene court of the State,
which court is hereby vested with original jurisdiction over
the action. Notwithstanding any provision of law to the
contrary, declaratory relief fromthe suprene court nmay be
obt ai ned for any action.

(Enphases added.)

8 HRS § 201B-15 was anended in the 2001 | egislative session, after
this case was heard in oral argunent, renoving original jurisdiction in the

(conti nued. . .)



i n which questions arise as to the validity of any HTA acti on.
The petition challenged the action of the HTA by its Board of
Directors and Shari Chang, Chairperson of the Board [hereinafter,
col l ectively, HTA], “in approving the expenditure of $114
mllion® in state funds during the years 2000-2002 for
advertising and marketing services wthout first preparing an
[EA]” under HRS 8 343-5(a) (1993).° An EAis “a witten

eval uation to determ ne whet her an action may have a significant

(...continued)
Supreme Court and vesting it in the circuit court of the circuit where the
case or controversy arose. See 2001 Haw. Sess. L. Act 251, § 1 at 648

K Al t hough the contract states a payment anount of $117 nmillion, al
the subsequent notions and docunments filed by the parties indicate the anount
as $114 mllion.

10 HRS § 343-5(a)(1l) provides as follows:

Applicability and requirements. (a) Except as
ot herwi se provided, an environnental assessnent shall be
required for actions which:

(1) Propose the use of state or county lands or the
use of state or county funds, other than funds
to be used for feasibility or planning studies
for possible future programs or projects which
t he agency has not approved, adopted, or funded,
or funds to be used for the acquisition of
uni nproved real property; provided that the
agency shall consider environmental factors and
avail able alternatives in its feasibility or
pl anni ng studies[.]

(Bol df aced font in original) (enphasis added.) The term*“‘[a]ction’ neans any

programor project to be initiated by any agency or applicant.” HRS § 343-2
(Supp. 2000). While we do not consider the nerits of the parties’ argunents
in this case, we note that the | anguage of HRS § 343-5(a)(1), literally read,

appears to require that an environnmental assessnment be made for any use of
state or county funds, unless the statute is clarified by the |egislature.
The concurrence’s linmting of the applicability of HRS § 343-
5(a)(1) to land related matters is too narrow. That section expressly
requi res an environnmental assessnment for actions which “[p]ropose the use of
state or county lands or the use of state or county funds.” 1d. (enphasis
added). This language clearly indicates that HRS § 343-5(a)(1l) applies to
nore than just land related matters.




effect.” HRS § 343-2 (Supp. 2000). The term *“significant

effect” is defined as

the sum of effects on the quality of the environnent,

i ncluding actions that irrevocably comrt a natura
resource, curtail the range of beneficial uses of the
environnent, are contrary to the State' s environnental
policies or long-termenvironnental goals as established by
| aw, or adversely affect the econonmic welfare, socia

wel fare, or cultural practices of the community and State.

HRS § 343-2. HRS 8§ 343-5(b) (Supp. 2000) provides in relevant
part that an agency such as the HTA “shall prepare an [EA] for
such action at the earliest practicable tinme to determ ne whet her
an environnental inpact statenent [(EIS)] shall be required.” An

“ElS” is defined as foll ows:

[Aln informational docunent prepared in conpliance with the
rul es adopted under section 343-6 and which discl oses the
environmental effects of a proposed action, effects of a
proposed action on the econonic welfare, social welfare, and
cultural practices of the community and State, effects of
the economic activities arising out of the proposed action,
nmeasur es proposed to ninimze adverse effects, and
alternatives to the action and their environnental effects.

HRS § 343-2.
In its petition, Petitioner clainms standing to bring

this action because, inter alia, (1) it is a national

conservation organi zati on (paragraph 11 of the petition),

(2) some of its nenbers reside in areas that will experience

al | eged adverse inpacts (paragraph 12), (3) its nenbers’
interests “enconpass a variety of econom c, educational,

cultural, religious, aesthetic, scientific, environnental,

heal th, and recreational uses of areas directly and indirectly
affected by the HTA's project (paragraph 13), (4) the expenditure
of funds over three years will result in increased tourist travel

to the islands (paragraph 34), (5) the HTA's actions “directly,



i mredi ately and adversely affect Petitioner’s organizational
interests, and its nenbers’ use and enjoynent of the land, air
and waters w |l be inpaired” (paragraph 14), (6) the lack of an
EA neans the HTA's “decisions will be uninformed and wll
adversely affect the Petitioner” (paragraph 15), (7) there is “a
risk that serious environnental inpacts will be overl ooked”
(paragraph 16), and (8) “Petitioner has been and wll be
frustrated in its ability to participate in the debate and
deci si on- maki ng over the [HTA]'s prograni (paragraph 17).
Petitioner prayed, anong other things, that this court:
(1) enter an order declaring that “[the HTA] is .
i mpl enenti ng and expending State funds, in violation of Chapter
343, without the preparation of a required [EA]” and that “[the
HTA] is violating one of the . . . purposes of HRS Chapter 343
which is to insure that environnental concerns are given
appropriate consideration in decision-naking”; (2) enter “an

Order requiring [the] HTA to prepare an [EA]”; (3) issue “a
mandatory injunction” directing the HTA “to abandon the proposed
project or to prepare an EA’; and (4) inpose “a tenporary
restraining order, prelimnary injunction, and permanent
i njunction against the [HTA],” the expenditure of “any State
funds[,] or fromselecting any alternative studies or filing or
pursui ng applications for approvals, until . . . an acceptable EA
is prepared[.]”

In its February 16, 2000 answer, the HTA alleged, inter

alia, that it was without information or belief as to the truth
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or falsity of the allegations in paragraphs 11 and 13, denied the
al l egations in paragraphs 12, 14, 15, 16, 17, and 34, and
asserted sixteen other defenses to the petition, including the
defense that Petitioner |acked standing.

On March 3, 2000, the HTA filed a notion for sunmary
judgnent, in which it contended that an EA was not required
before the expenditure of state funds.!! Petitioner filed its
own notion for summary judgnent on March 8, 2000. In its notion,
Petitioner asserted that it had standing to prosecute this action
because (1) its nenbers’ environmental interests were injured in
fact or are threatened with injury as clained in the nenbers’
affidavits attached to its notion and (2) Petitioner suffered
“informational injury in fact” and “injury fromincreased
i kel i hood of an erroneous decision.” As to injury to the
envi ronnent, Petitioner’s notion for sumrary judgnent sunmari zed
its menbers’ affidavits as follows

Each of the Affiants is or nmay be injured because of the

public infrastructural deficits that will be exacerbated.
Traffic congestion particularly noving al ong roadways wel | -
traveled by visitors, will increase unabated. There has

been no denonstration that these islands have the “carrying

n The HTA's notion for summary judgnent nmintained: (1) that HRS
chapter 343 triggers environnental reviews only for “projects” and “prograns”
i nvol ving site-specific devel opnments and that to interpret “progranf nore
broadly would | ead to an absurd result because EAs woul d then be required for
everything; (2) that the State Environmental Council and O fice of
Envi ronnental Quality Control have applied chapter 343 to only site-specific
devel opnments; (3) that amendnments to chapter 343 reflect a legislative intent
that an environnental reviewbe linited to site-specific devel oprments;

(4) that the expenditure of state funds to pronote tourismis not an agency
action but, rather, a legislative action; (5) that the narketing canpaign’s
goal is to increase visitor expenditures, rather than the nunber of visitors
(6) that an environmental review of the tourism marketing canpai gn woul d have
no useful decision-making function and woul d not pass the test of

reasonabl eness; and (7) that the court lacks jurisdiction to resolve a
political question as to whether the “triggering” action should be extended to
include all expenditures of state or county funds.
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capacity” to accomodate the increased nunmbers of visitors
proposed by the HTA

Conpetition to enjoy Hawaii's precious
resources, particularly beaches, will only increase[,]
harm ng recreational interests and causi ng adverse
social inmpacts. The increase in the nunber of
visitors will increase alien species introductions to
Hawai i through its airports[,] causing increased harm
to agriculture, agricultural exports, watersheds
relied upon for public drinking purposes, eco-systens,
par kl ands, public health and tourismitself.

(Enmphases added.) In its March 15, 2000 nmenorandum i n opposition
to Petitioner’s notion for sumary judgnent, the HTA argued,
inter alia, that Petitioner |acked standing to challenge the
HTA s inplenentation of the draft TSP and award of the marketing

contract.?

L1l
Wil e we are cogni zant of the concerns raised by
Petitioner, we hold that Petitioner |acks standing to assert its
claims for relief in this case. “Standing is concerned with
whet her the parties have the right to bring suit.” Mttl v.
M yahira, 95 Hawai‘ 381, 388, 23 P.3d 716, 723 (2001) (quoting

Pel e Def ense Fund v. Puna Geothermal Venture, 77 Hawai‘ 64, 67,

881 P.2d 1210, 1213 (1994)). “A plaintiff without standing is

12 The HTA also argued the following: (1) that Petitioner is not
entitled to injunctive relief because HRS § 201B- 15 was never intended to be
used for injunctive relief; (2) that the circunstances in this case do not
justify injunctive relief; (3) that an environnmental review under chapter 343
is not triggered by its tourism marketing plan or marketing contracts;

(4) that the HTA conplied with all applicable laws prior to soliciting a
contractor to inplenment its tourismstrategic plan; (5) that Petitioner’s
action is barred by the running of the statute of linmtations in HRS chapter
343; (6) that |laches bars Petitioner fromreceiving injunctive relief; (7)
that Petitioner’s assunptions on the increased nunber of visitors caused by
the tourismmarketing plan are not based on undi sputed facts; and (8) that the
National Environmental Policy Act of 1969 (NEPA), 42 U S C § 4321 et seq.
cannot provide guidance for interpreting “prograns” under chapter 343. |In
addition, in its answer to the petition, the HTA alternatively denied it was
an agency.

12



not entitled to invoke a court’s jurisdiction.” 1d. (citing

Aki naka v. Disciplinary Bd. of Hawai ‘i Suprene Court, 91 Hawai ‘i

51, 55, 979 P.2d 1077, 1081 (1999) (other citations omtted)).
Accordingly, Petitioner nust establish its standing for this

court to exercise jurisdiction over this case. See United Pub.

Wrkers, Local 646 v. Brown, 80 Hawai ‘i 376, 381, 910 P.2d 147,

152 (App. 1996) (stating that “[t] he burden of establishing that
t he standi ng requirenents have been satisfied rests upon [the
union]” in a case where the union appeal ed a Labor Rel ations
Board deci si on).

“[T]he crucial inquiry with regard to standing is
whet her the plaintiff has alleged such a personal stake in the
outcone of the controversy as to warrant his or her invocation of
the court’s jurisdiction and to justify exercise of the court’s
renedi al powers on his or her behalf.” Mttl, 95 Hawai‘ at 389,
23 P.3d at 724 (internal quotation marks and citations omtted).

I n deciding whether the plaintiff has the requisite interest
in the outcome of the litigation, we enploy a three-part
test: (1) has the plaintiff suffered an actual or
threatened injury as a result of the defendant’s . .
conduct;[*®] (2) is the injury fairly traceable to the

def endant * s actions; and (3) would a favorabl e decision
likely provide relief for plaintiff’s injury.

Id. (citation omtted) (enphasis added). Since the test is

stated in the conjunctive, Petitioner nust satisfy all three

13 In the quote, the term“wongful” before the word “conduct” is
del eted. In sone circunstances, the w ongful ness of the conduct may be
apparent. The nature of the conduct involved, however, ultimately rests on
the determ nation of standing, and therefore in the formulation of the injury-
in-fact test the initial characterization of the conduct as “wongful” is
unnecessary and nmay be m sl eadi ng.

13



prongs to establish its standing.! It has the burden of proof
with respect to the injury-in-fact test:

Since [the injury-in-fact elements for standing] are not
nmere pleading requirenents but rather an indi spensabl e part
of the plaintiff’'s case, each el ement nust be supported in
the same way as any other nmatter on which the plaintiff
bears the burden of proof, i.e., with the manner and degree
of evidence required at the successive stages of the
litigation . . . . At the pleading stage, general factua
allegations of injury resulting fromthe defendant’s conduct
may suffice[.]

Lujan v. Defenders of Wldlife, 504 U S. 555, 561 (1992)

(internal citations omtted). Because this case proceeded to the
sumary j udgnent stage, we nay consider the affidavits submtted
in support of summary judgnment as well as the factual allegations
set forth in the petition.

In applying this three-part test in cases involving
envi ronnmental concerns and native Hawaiian rights, this court’s
opi ni ons have noved “from‘legal right” to “injury in fact’ as
the . . . standard . . . for judging whether a plaintiff’s stake
in a dispute is sufficient to invoke judicial intervention[,]”

Life of the Land v. Land Use Commin, 63 Haw. 166, 174, 623 P.2d

431, 439 (1981), from“economc harm. . . [to inclusion of]

‘[a] esthetic and environnmental well-being as interests

deserving of protection, In re Hawaiian Elec. Co., 56 Haw. 260,

265 n.1, 535 P.2d 1102, 1105 n.1 (1975) (quoting United States v.

14 The concurrence woul d require a prospective plaintiff to prove “a
‘ geographi ¢ nexus’ to [] lands [desighated by HRS 8343-5(a)] in order to
establish a concrete interest.” See concurring opinion at 9. Hwever, this

requirenent is essentially enconpassed in the injury-in-fact test —the first
two prongs of which require that (1) “the plaintiff [has] suffered an actua

or threatened injury as a result of the defendant’s . . . conduct” and (2)
“the injury [be] fairly traceable to the defendant’s actions[.]” See
di scussion and cases cited at Part |11, supra.
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Students Chall engi ng Requl atory Agency Procedures (SCRAP), 412

U S 669, 686 (1973)), and to the recognition that “a nenber of
the public has standing to . . . enforce the rights of the public
even though his [or her] injury is not different in kind fromthe

public’s generally, if he [or she] can show that he [or she] has

suffered an injury in fact[.]” Akau v. Q ohana Corp., 65 Haw.
383, 388, 652 P.2d 1130, 1134 (1982). Thus, while the basis for
standi ng has expanded in cases inplicating environnental concerns
and native Hawaiian rights, plaintiffs nust still satisfy the

injury-in-fact test.

V.

Petitioner’s assertion that an EA shoul d have been
prepared is prem sed on the HTA' s approval of an expenditure of
funds for the marketing contract. |Insofar as Petitioner clains
that the expenditures would result in injury to the environnent,
the pertinent “conduct” for purposes of applying the injury-in-
fact test is the expenditure of funds under the marketing
contract, while the actual or threatened injury is that set forth

in the affidavits of Petitioner’s nmenbers.?®®

15 The di ssent msstates this proposition, asserting that it is
“insist[ed] that Sierra Club denpnstrate that the environnment has been or will
be harmed[,]” rather than that “Sierra Club’'s plaintiff nenbers -- not the
environment -- have been or will be harnmed.” Dissenting opinion at 1
(enphases in original). |In fact, Petitioner’s claimrest on the fact that
perceived harmto the environment will affect their interests in and use of
the land, air, and water probably affected. Thus, it is their specific claim
of harmto the environment that is eval uated.

15



In this respect, the first prong of the test Petitioner
must satisfy is that it “suffered an actual or threatened injury
as a result of the defendants’ conduct[.]” Mttl, 95 Hawai‘ at
391, 23 P.3d at 726 (citation omtted). According to Petitioner,
the HTA's funding of the marketing contract will lead to an
increase in the nunber of visitors, which in turn will adversely
i npact the environnent. This allegation requires us to infer
that nore visitors will conme to Hawai‘i as a result of the
mar keti ng program However, while Petitioner appears to assune
that the project will bring nore visitors, the expressed goal of

the Marketing RFP was “an average grow h rate of approxinmtely

4.6%in visitor expenditures.” (Enphasis added.) “Gowth in
visitor arrivals” was “secondary” because the HTA “[re]cogni z[ ed]

Hawaii’'s finite wealth of natural resources.” It is not
evident, then, that the HTA's marketing programdid or would
result in an increase in visitor arrivals.

Moreover, Petitioner’s affidavits with respect to
traffic congestion and crowded recreation areas |ack sufficient
specificity to be accepted as factual allegations of injury
resulting fromthe HTA's conduct. Insofar as the affidavits
assert that the persons observed in recreational areas were
tourists, the affiants fail to present any facts denonstrating
the basis for their conclusions, nmuch | ess that the presence of
such tourists was the result of the HTA s marketing program

Simlarly, with regard to general |anents about

increased traffic and use of recreational areas, the affidavits
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do not establish that such conditions are the result of the HTA s
mar keti ng program as distinguished fromother causes, or of non-
tourists. The proposition that an increased introduction of
alien species is or will be the result of the marketing program

suffers fromthe sane infirmty. Cf. Hawai‘i Cnty. Fed. Credit

Union v. Keka, 94 Hawai‘i 213, 222, 11 P.3d 1, 10 (2000)

(“Pursuant to [Hawai ‘i Rules of Civil Procedure] Rule 56(c),
affidavits in support of a notion for sunmary | udgnent
shal |l be made on personal know edge, shall set forth such facts
as woul d be admi ssible in evidence, and shall show affirmatively
that the affiant is conpetent to testify to the matters stated
therein.” (Internal quotation marks and citations onmtted.)).
Finally, it would appear self-evident that tourists
visit the state for various reasons--reasons that may be wholly
unrelated to the HTA's expenditures or its marketing program
The affidavits fail to account for the existence of other factors
or variables that nmay in fact be the cause of the injuries
cl ai ned.
Accordingly, Petitioner’s claimdiffers fromthose in
ot her environnmental cases in which the conduct chall enged
concretely affected or threatened the plaintiff’'s interests. See

Ka Paakai o Ka‘Aina v. Land Use Conmin, 94 Hawai ‘i 31, 35-36, 7

P.3d 1068, 1072-73 (2000) (petitioner had standing to challenge
| and use reclassification to build 530 single famly hones, 500
lowrise nulti-famly units, a 36-hole golf course, an 11-acre

commercial center, a 3-acre recreation club, and a golf clubhouse
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on historic lava flow region associated with native Hawaii an
culture and history, |linked to King Kanehaneha |, Kaneei anoku,

and his twin brother); Mbhuiki v. Planning Comin, 65 Haw. 506,

515, 654 P.2d 874, 880 (1982) (petitioners, adjacent |andowners,
had standing to invoke judicial reviewto challenge “decision to
permt the construction of multi-fam |y housing units on

undevel oped I and in the special managenent area” because injury
was consi dered “personal” or “special”); Akau, 65 Haw at 384,
390, 652 P.2d at 1132, 1135 (plaintiffs had standing to bring
class action to enforce rights-of-way along once public trails to
the beach that crossed defendants’ property because “difficulty
in getting to the beach hanpers the use and enjoynent of it and

may prevent or discourage use in sonme instances”); Life of the

Land v. Land Use Commin, 61 Haw. 3, 8, 594 P.2d 1079, 1082 (1979)

(plaintiff had standing to chall enge devel opnent project for
whi ch variance or nodification was sought to include a high
density multiple-famly dwelling because “urbani zati on W oul d]
destroy beaches and open space now enjoyed by nenbers and
decrease agricultural |and presently used for the production of

needed food supplies,” where nenbers resided in “i medi ate

vicinity” of construction area); East Di anond Head Ass’'n. V.

Zoning Bd. of Appeals, 52 Haw. 518, 521-22, 479 P.2d 796, 798-99

(1971) (appellants had standing to chall enge novi e operation that
interfered wwth the enjoynent of their property because “evi dence
of an increase in noise, traffic, and congestion . . . |

I nconveni ence by electrical and tel ephone work crews, and a fear
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that studio’s facilities would permanently remai n and detract
fromthe aesthetic residential character of the nei ghborhood”
showed that each appellant was a “person aggrieved”); Dalton v.

Cty and County of Honolulu, 51 Haw. 400, 403, 462 P.2d 199, 202

(1969) (petitioners living across the street from proposed

hi ghrise apartnment building site had standi ng because restricted
scenic view, limted open space, and increased population in the
area created a “concrete interest” in a “legal relation”
(internal quotation marks and citation omtted)). Petitioner,
then, has not established that the injury--clained or

threatened--resulted or will result fromthe HTA s conduct.

V.

Under the second el ement of the test, Petitioner nust
establish a causal connection between the injury suffered and the
action at issue. Wiile Petitioner’s nenbers’ affidavits are
replete with conplaints, none of the affidavits establish that
any purported actual or threatened injury is or would be

traceable as a matter of fact to HTA's expenditure of funds.

16 The concurrence’s contention that, under this opinion, Serra Cub
“woul d have to wait until its concrete interests were injured by the
conpl etion or near conpletion of the marketing plan[,]” is m staken
Concurring opinion at 7. The cases we have cited hold to the contrary. See

di scussion and cited cases in Part 111, supra. For instance, as to the first
prong of establishing the inury-in-fact test, the plaintiff need only show it
“has . . . suffered an actual or threatened injury as a result of the
defendant’s . . . conduct[.]” Mottl, 95 Hawai‘i at 389, 23 P.2d at 724
(internal quotation marks and citations onmtted) (enphasis added). Hence, we
do not hold that Sierra Club was required to “wait until its concrete

interests were injured by the conpletion or near conpl etion of the marketing
plan[,]” but that they showthe threat thereof nmet the three-part test.
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The affidavits of Petitioner’s nmenbers assune that the
expendi ture of funds nust have resulted or would result in an
i ncreased nunber of tourists who will, in turn, cause injury to
their interests. To establish a |ogical nexus as required by

Life of the Land, 63 Haw. at 173 n.6, 623 P.2d at 439 n. 6,

bet ween the expenditure of funds and the injuries all eged,
several prem ses nust be accepted, that is, (1) that the
mar keti ng expenditure is for the purpose of persuading visitors
to conme to Hawai i, (2) that the visitors’ decision to cone to
Hawai i was a result of the marketing expenditure, (3) that the
visitors’ activities in Hawai‘ directly affected or will affect
a discrete interest that Petitioner has identified, and (4) that
the visitors have adversely affected or will adversely affect
that interest. But factual allegations substantiating the nexus
bet ween expenditure and injury are not contained in the petition
or in the affidavits; indeed, they are entirely absent. See
di scussi on supra.

The assunptions and inferences Petitioner would have us

draw are not supported by the record or any case. See Mdittl, 95

Hawai ‘i at 395, 23 P.2d at 730. “Advertising” and “Marketing”
are not defined in the Marketing RFP. “Absent an anbiguity,
contract terns should be interpreted according to their plain,

ordi nary, and accepted sense in comon speech.” Aickin v. Ccean

View Invs. Co., 84 Hawai‘i 447, 457, 935 P.2d 992, 1002 (1997)

(quoting Cho Mark Oriental Food, Ltd. v. K&K Int'l, 73 Haw.

509, 520, 836 P.2d 1057, 1064 (1992)). “Resort to legal or other
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wel | accepted dictionaries is one way to determ ne the ordinary

meani ng of certain terns.” State v. Lian-Wn Chen, 77 Hawai ‘i

329, 337, 884 P.2d 392, 400 (App.) (internal quotation marks and

citation omtted), cert. denied, 77 Hawai‘ 489, 889 P.2d 66

(1994). As generally understood, “advertising” is “the action of
calling sonething (as a coormodity for sale, a service offered or

desired) to the attention of [persons],” Whbster’'s Third New

Int’l Dictionary 31 (1966), and “advertise” neans “to describe or

present (a product, organization, idea, etc.) in sone nedi um of
communi cation in order to induce [persons] to buy, support, or
approve of it.” [Id. at 20. “Marketing” is “the act or process
of selling or purchasing in a market[;] . . . the process or

t echni que of pronoting, selling, and distributing a product or

service[.]” MerriamWbster’s Collegiate Dictionary 712 (10th

ed. 1993). The seven project goals as set forth in the Marketing
RFP are broad and general and |lack a reference to any specific
action. The process of advertising and nmarketing described is
but nerely one step in a long chain of events, which may or may
not lead to the outcone sought. As a result, the effect of
advertising and narketing expenditures, w thout nore, may be

i ndefinite and uncertain. To that extent, any injury clainmed by
Petitioner suffers fromconjecture and specul ati on:

Such a protracted chain of causation fails both
because of the uncertainty of several individual |inks and
because of the nunber of specul ative links that nmust hold
for the chain to connect the challenged acts to the asserted
particularized injury. Most, if not all, of the individua
links in the chain alleged by appell ants depend on sone
al l egation that cannot be easily described as true or false;
as noted, we routinely refuse to permt such predictive
assunptions to establish standing. See United
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Transportation Union[ v. 1CJ, 891 F.2d [908,] 911-13 [(DC
Cir. 1989), cert. denied, 497 U S. 1024 (1990)]. Also,

nmost, if not all, of these links inescapably presune certain
“i ndependent actions of sonme third party not before this
court.” Sinpbn [v. Eastern Kentucky Wlfare Rights Og.],

426 U.S. [26,] 42 [(1976)].

Fl ori da Audubon Soc’y v. Bentsen, 94 F.3d 658, 670 (D.C. Cr.

1996) (holding that injury-in-fact test was not satisfied and
plaintiffs did not have standing to bring action where no EI S was
prepared upon Secretary of the Treasury’s extension of a tax
credit for use of certain gasoline-ethanol blends to use of

bl ends of gasoline and a fuel additive derived from but not
cont ai ni ng ethanol; injury was based on a “l engthy chain of
conjecture”).

Because Petitioner nmust rely on a chain of conjecture,
ultimately resting on the “independent actions of . . . third
part[ies],” id., such as the actions of hypothetical tourists not
before this court, there is no discernable link fairly traceable
bet ween the HTA's expenditure and Petitioner’s injury within the
scope of the injury-in-fact test. Curbs on marketing
expenditures such as those advocated by Petitioner nore
appropriately present political questions in which “val ue
preferences” are asserted, rather than “issues [for] judicial (or

quasi -judicial) proceedings.” Public Access Shoreline Hawai‘i V.

Hawai i County Pl anning Commin, 79 Hawai ‘i 425, 434 n. 15, 903 P.2d

1246, 1255 n. 15 (1995) (internal quotation marks and citation

omtted), cert. denied, Nansay Haw. v. Public Access Shoreline

Haw., 517 U.S. 1163 (1996).

The assunption, such as it is, that there is a direct
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correl ation between an expenditure and the nunber of tourists

visiting Hawai i, would, in this context, amount to conjecture

and specul ation. See Mdttl, 95 Hawai‘i at 394-95, 23 P.3d at

729-30 (plaintiff did not have standi ng because all egation that
the withholding of six mllion dollars fromthe University of
Hawaii’'s appropriation resulted in a | oss of support for working
condi tions, teaching prograns, research prograns, and ot her
prograns could not be directly traced to the alleged injury, as
it “merely invites this court to infer that the plaintiffs, or at

| east sonme of them were actually affected’); Kaapu v. Al oha

Tower Dev. Corp., 74 Haw. 365, 392, 846 P.2d 882, 893 (1993)

(plaintiff did not have standing to chall enge redevel opnent
project where court established that “the record before [it was]
devoid of both a causal connection between the alleged injury [of
cultural significance] and [defendant]’s use of the [‘request for
proposal '] procedure” as the node of selection for a devel oper).

See also Sierra CQub v. Mrton, 405 U. S. 727, 735 (1972)

(petitioner did not have standing, even though the injury was
traceable to the chall enged action, where petitioner failed to
allege that it or its nmenbers would be affected).

Consequently, Petitioner fails to establish the
necessary causal connection between the HTA's conduct and its
clainmed injury that was present in other cases in which this

court has sustained a claimof standing. See Ka Paakai o

Ka‘Al na, 94 Hawai‘ at 43, 7 P.3d at 1080 (petitioner had standing

to chal l enge Land Use Commi ssion’s action because such action
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woul d be responsible for “endanger[ing] its nmenbers’ gathering
activities and negatively inpact[ing] their access rights”);

Citizens for the Protection of the N. Kohala Coastline v. County

of Hawai ‘i, 91 Hawai‘i 94, 101, 979 P.2d 1120, 1127 (1999)
(petitioner had standing to chall enge devel opnent project because
its menbers’ “use [of] the shoreline area within dozens of feet
of [the] . . . proposed structures . . . is potentially harnmed by
the project” (internal quotation marks omtted)); Richard v.
Metcal f, 82 Hawai‘i 249, 255, 921 P.2d 169, 175 (1996) (plaintiff
establ i shed standing where accidental “injury [wa]s fairly
traceable to the [Departnent of Commerce and Consuner Affairs]’

adoption of [a statute]”); Bush v. Watson, 81 Hawai‘i 474, 479,

918 P.2d 1130, 1135 (appellants adequately established grounds
for standing where injury resulting from Hawaii an Hones

Comm ssion’s violation of trust duties by failing to represent
I nterests of Hawaiians wanting to becone economcally self-

sufficient was “traceable to the HHC s approval of [certain third

party agreenents]”), reconsideration denied, 82 Hawai‘i 156, 920

P.2d 370 (1996), cert. denied, Albino v. Machado, 519 U S. 1149

(1997); Pele Defense Fund v. Paty, 73 Haw. 578, 594, 837 P.2d

1247, 1258 (1992) (petitioner had standing to chall enge exchange
of publicly ceded | ands because “[petitioner’s econom c and/ or
aesthetic] injuries [that resulted froma transfer of trust |ands
in contravention of trust terns] are traceable to the all eged

breach of trust”), cert. denied, 507 U S. 918 (1993).
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VI .

In attenpting to draw a connecti on between expenditures
under the marketing contract and an increase in the nunber of
visitors, Petitioner alleged: (1) that “[a] study prepared by
Longwoods I nternational” concluded that “an emergency adverti sing
canmpai gn” in 1997 in which the State of Hawai‘i spent ten mllion
dol lars, “brought” nore than 800,000 visitors to Hawai‘ fromthe
mai nl and and Japan; (2) that four mllion dollars spent in the

United States “influenced an estinated 496, 000 additional visits

fromthe mainland in 1998 and 1999”; (3) that a “$6 mllion

expenditure in Japan influenced an additional 314,000 trips over

t he two-year period follow ng the canpaign from Japan”; and (4)
that “[i]t is probable that the expenditure of $114 million in
State funds over three years in the United States and in Japan,
and other international locales, will result in like increases in
t he nunber of tourists visiting the major islands constituting
the State of Hawai‘i.”!" (Enphases added.) For this allegation,
the petition apparently relies on a Septenber 15, 1999 press

rel ease by HVCB di scussing the Longwoods Study. The press

rel ease, which is referred to in a footnote'® to Petitioner’s
menor andum i n support of its notion for summary judgnment, is

attached as an exhibit to the notion. The exhibit, of course,

o The HTA stated that it did not have “know edge or informtion
sufficient to forma belief as to the truth or falsity” of the first three
statenments and denied the fourth all egation.

18 The footnote states that “Longwoods I|nternational prepared an
i ndependent study for HVCB establishing that $10 nmillion spent on emergency
advertising in 1997 brought to Hawaii an additional 890,000 visitors in 1998
and 1999.”
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constitutes hearsay.'®

Hear say aside, the petition does not evince any factual
connections between the 1997 canpai gn di scussed in the Longwoods
Study and the marketing project in this case, except that they
bot h invol ve expenditures of noney. The petition does not
i ndi cate the purpose of the Longwoods Study, the data underlying
its conclusions, how expenditures “brought” visitors or
“influenced” their trips to Hawai‘i, or the manner in which any
of the above was determ ned. The apparent objective of the 1997
advertising canpaign was to increase visitor arrivals.

However, as described, the express objective of the
mar keting contract is to increase expenditures by visitors.
Nothing in the petition or the press release indicates that the
“emergency” advertising canpaign was simlar to the marketing
program nmandat ed under the Marketing RFP. There is no nention
t hat the marketing nmethodol ogy used in the “energency” canpaign

is the sane as that enployed under the marketing contract.

19 “[A] motion for summary judgment may be decided only on the basis
of admi ssible evidence.” Takaki v. Allied Machinery Grp., 87 Hawai‘i 57, 69,
951 P.2d 507, 519 (App. 1998) (citing Munoz v. Yuen, 66 Haw. 603, 605, 670
P.2d 825, 826 (1983) (per curiam); see also Blair v. Ing, 95 Hawai‘i 247, 270
n.19, 21 P.3d 452, 475 n.19 (2001) (“Inadmi ssible evidence cannot create a
genui ne issue of material fact.”); Keka, 94 Hawai‘i at 222-23, 11 P.3d at 10-
11 (2000) (holding that “the circuit court erred in relying upon [inadm ssible
evidence] in granting sunmary judgnment in [plaintiff]’s favor”). Wile the
press release itself was authenticated by a nenber of Petitioner, see Nakato
v. Macharg, 89 Hawai‘i 79, 88, 969 P.2d 824, 833 (App. 1998) (holding that, to
be adm ssible, docunents submitted in support of a summary judgnment notion
must be authenticated by and attached to an affidavit that neets the
requi rements of applicable rule of procedure, and the affiant nust be a person
t hrough whomthe exhibits could be adnmitted into evidence), the references to
the Longwoods Study in the press rel ease are inadm ssible hearsay. See
Hawai i Rul es of Evidence (HRE) Rule 801(3) (“‘Hearsay’ is a statement, other
than one made by the declarant while testifying at the trial or hearing,
offered in evidence to prove the truth of the matter asserted.”); HRE Rule 802
(“Hearsay is not adnissible except as provided by these rules, or by other
rules prescribed by the Hawai ‘i suprene court, or by statute.”).
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Petitioner’s subm ssions do not substantiate that the

ci rcunst ances surroundi ng the period covered by the study were
the sane or simlar to the period covered by the marketing
contract. Consequently, in the absence of a denonstrated
simlarity between the 1997 canpai gn and the marketing contract,
t he Longwoods Study cannot support Petitioner’s contention that
the present marketing project would result in an increase in the

nunmber of visitors.?°

VIT.

We have concluded that Petitioner’s allegations in its
petition and summary judgnment affidavits fail to allege or create
a genuine issue of material fact as to whether there is an actual
or threatened injury resulting fromthe HTA s conduct or that the
injury is fairly traceable to the HTA's chal | enged acti on.
Further, we do not believe that “the injury is likely to be
remedi ed by” this court’s grant of injunctive or declaratory
relief. Mttl, 95 Hawai‘i at 391, 23 P.3d at 726 (citation
omtted).

As stated, the goal of the marketing contract is an

i ncrease of expenditures by tourists. Assuming that tourists

have expended or woul d expend nore because of the project, there
is nothing in the record indicating that an increase in tourist

expenditures resulted in or would result in increased use or

20 The Longwoods Study, as far as related by Petitioner, did not
suggest what, if any, adverse inpact on the environnmental interests identified
by Petitioner occurred as a result of the increased arrivals.
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burdens on the interests identified by Petitioner. Assum ng,
further, that the project resulted in a growh in the nunber of
visitors, nothing suggests that an abandonnent of the marketing
project would obviate the inpact on Petitioner’s particular
interests. (Qoviously, marketing canpai gns by other entities,
i ncludi ng hotel, transportation, and tour conpanies, would not be
curtailed by granting Petitioner the relief requested. Moreover,
as indicated supra, Petitioner’s nenbers’ affidavits fail to
account for the effect of other factors or of non-tourists on
their interests; that effect would not be precluded by the
judicial relief requested.

In contrast to the instant case, standing has been
granted where the court’s intervention would result in preventing

the injuries suffered. See R chard, 82 Hawai‘i at 251, 255, 921

P.2d at 171, 175 (in a case where a plaintiff brought a suit

agai nst the State I nsurance Conm ssioner and the Departnent of
Commerce and Consuner Affairs for declaratory judgnent that a no-
fault insurer was not subject to peer review procedures to
resol ve treatnent requests for injuries which occurred prior to
the effective date of anendnents to fee schedul e and peer review

statutes, the plaintiff had standi ng because, inter alia, “a

deci sion precluding use of peer review procedures with respect to
treatment requests for notor vehicle accidents that occurred
prior to January 1, 1993 would likely provide relief for [the
plaintiff]’s alleged injury”); Bush, 81 Hawai‘i at 476-79, 918

P.2d at 1132-35 (in a case where Native Hawaii an honest ead
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| essees challenged certain third party agreenments (TPAs) between
ot her | essees and non-Hawaiian farners as viol ating the Hawaii an
Hones Comm ssion Act, requested declaratory and injunctive
relief, and all eged that the Hawaiian Hones Conm ssion’ s approval
of the TPAs injured them by unduly burdening their commerci al
farmng interests, the plaintiffs established standing, inter
alia, because “invalidation of the TPAs would allow the
[plaintiffs] to pursue comercially viable farmng efforts”);

Pel e Defense Fund, 73 Haw. at 594, 837 P.2d at 1258 (in a case

where a nonprofit corporation challenged a state’s decision to

exchange public ceded | ands, alleging, inter alia, a breach of

trust under section 5(f) of the Admi ssion Act, the plaintiff

established its standi ng because, inter alia, “the requested

relief[, i.e., an injunction renedying the State’'s breach of its
trust obligations,] would be likely to renedy the injuries by

gi ving beneficial use of the exchanged |land to trust
beneficiaries”).

In sum we cannot say in this case that the purported
infjury is likely to be renedied by a favorabl e decision.? See
Kaapu, 74 Haw. at 392-93, 846 P.2d at 893-94 (in a case where a
plaintiff challenged the state agency’s selection nmethod for a
devel oper with which it would negotiate the terns of a | ong-term

devel opment of the Al oha Tower conplex (i.e., the RFP), the

21 We note that according to the Marketing RFP, the marketing
contract is subject to ternination because of “non performance,” a “change in
the adm nistration,” “funding,” or “the convenience of the state.”

Expendi tures under the contract, then, are subject to further contingencies--
in this instance, |egal contingencies during its term
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plaintiff did not have standi ng because, inter alia, “there has

been no show ng that [the alternative selection procedures] would
have protected [the plaintiff]'s interests . . . to a greater
extent than the RFP system actually utilized”). Thus, we hold
that Petitioner has failed to establish the third prong of the
“injury-in-fact” test, i.e., that its “injury is likely to be
remedi ed by a favorable decision.” Mttl, 95 Hawai‘i at 391, 23

P.3d at 726 (internal quotation marks and citation omtted).

AV/ I I
Separate fromits allegations regardi ng adverse inpacts

on the environnment, Petitioner nmakes three other clains.

I X.
In its summary judgnent notion, Petitioner naintains
that it has suffered an “informational injury in fact.” There is

no Hawai ‘i case law on “informational injury.” 1In Foundation on

Econom ¢ Trends v. Lyng, 943 F.2d 79 (D.C. Gr. 1991), the United

States Court of Appeals for the District of Colunbia Crcuit held
that “an organi zation’s standing in a NEPA case” cannot be

sustai ned “solely on the basis of ‘informational injury,’ that

is, damage to the organization’s interest in dissemnating the
envi ronnmental data an inpact statenent could be expected to
contain.” 1d. at 84. The court acknow edged that, while there
was “the | ogical appeal” of extending standing on such a basis,

id., such an approach “would potentially elimnate any standi ng
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requi renment in NEPA cases, save when an organi zation
was foolish enough to allege that it wanted the information for
reasons having nothing to do with the environnent.” |d.

Mor eover, the court observed that “[t] he proposition
that an organi zation’s desire to supply environnmental information
to its nmenbers, and the consequent ‘injury’ it suffers when the
information is not forthcomng in an inpact statenent,
establ i shes standing wi thout nore al so encounters the obstacle of

Morton, [supra].” 1d. at 84-85. “The Suprene Court there held

that a nmere interest in a problem no nmatter how
| ong-standing the interest and no matter how qualified the
organi zation is in evaluating the problem is not sufficient to
confer standing.” 1d. at 85 (internal quotation marks and
citation omtted). W agree with Lyng's reasoning. An
“informational injury” does not establish an injury required for

st andi ng.

X
Petitioner also contends that it has sustained an
injury fromthe “increased |ikelihood” of an erroneous deci sion,
because “agency deci sion-nmakers are not adequately infornmed as to
the nature and extent of environnental inpacts, real

environmental harmw ||l occur through inadequate foresight and

del i beration.” (Quoting Sierra Cub v. Marsh, 872 F.2d 497, 504
(1st Cr. 1989)). W construe this argunent as one of

“procedural standing,” alluded to by the U S. Suprenme Court in
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dicta in Lujan v. Defenders of WIldlife, 504 U S. 555, 572 n.7

(1992). For the reasons stated in Part X1, infra, we do not

agree with this argunent.

Xl .
Finally, Petitioner asserts that a “plaintiff’s belief
that it can establish standing wwth its success on the nerits” is
not persuasi ve because standi ng nust be established at the

begi nning of the case. Atlantic States Legal Found. v. Babbitt,

140 F. Supp. 2d 185, 194 (N.D.N. Y. 2001). The district court

poi nted out that

[t]he doctrine of standing is intended to ensure that a
plaintiff has an interest inthe litigation at the outset of
suit. For this reason, standing nmust be established in the
begi nning rather than end of litigation. See Cook v.
Colgate Univ., 992 F.2d [17,] 19 [(2d Cir 1993)]. If the
court were to adopt plaintiff’'s position, it would
effectively ignore this fundanmental maxi mof | ong
established jurisprudence.

Id. W also agree with Babbitt. Because “standi ng nust be
established in the beginning” of a case, id., Petitioner’s

al l egations of “informational injury” and “injury resulting from
I ncreased |ikelihood of an erroneous decision” nust satisfy the
injury in fact test. The so called “informational injury” and
“injury fromincreased |ikelihood of an erroneous decision” are
not “distinct and pal pabl e” but, under the circunstances, are
conjectural and “hypothetical” injuries. Mttl, 95 Hawai‘i at

389, 23 P.3d at 724 (internal quotation marks and citation
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omtted). We hold then that Petitioner’s allegations have fail ed

to establish an “injury” under the injury-in-fact test.

X,

W observe that reference to “procedural standing”
within the parties’ pleadings is scant, at best, and that, as
such, this issue has not been adequately briefed by either party.
Petitioner’s entire argunent on this subject is four sentences
| ong, 22 and, al though Respondent’s response addresses standing
generally, it does not discuss “procedural injury” at all.
However, since this issue has been seized upon by the concurrence
and di ssent, we address it here.

W note further that, with all due respect, it is
i ncongruous for the dissent to conclude that Sierra C ub has

standing but at the sanme tine maintain that it need not say what

22 VWhat we construe as Petitioner’s “procedural standing” argument is
found within its Memorandumin Support of Mdtion for Summary Judgnent. In
entirety, it states as foll ows:

3. Infjury fromlncreased Likelihood of an Erroneous
Deci si on

Finally, injury has occurred because without an EA the
i kelihood of environnental harm being caused by the proj ect
has been unreasonably increased. The federal First Circuit
Court ruled that if, due to procedural violations of NEPA
agency deci si on-nakers are not adequately inforned as to the
nature and extent of environnental inpacts, “rea
environmental harmw || occur through inadequate foresight
and deliberation.” Sierra Club v. Marsh, 872 F2d 497, 504
(1st Cir. 1989).

Li ke NEPA, HEPA is largely a procedural statute which
requi res disclosure of environnental inpacts prior to the
undertaking of a project. HEPA “sinply ensures agency
consi deration of environmental concerns before a decision is
rendered.” (Enphasis added.) Pearl Ri dge, supra.

Petitioner also states in a footnote to this section, “These argunents are

wi thout prejudice to the clamthat the private environnental right of action
in Article XI, 89 of the State of Hawai‘i has elimnated all standing
requirements.”
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its position would be as to the nerits of the present case. Such
an indication would not be “futile,” because if in fact the

di ssent woul d hold against the Petitioners on the nerits, its
true position should be a concurrence with the result herein, in
the formof a decision concurring in part and dissenting in part.
For exanple, even if the dissent determnes that there is
standi ng, that would not necessarily alter the result in this
case inasmuch as the dissent’s position mght, for exanple,
conformw th one of the positions taken by the HTA, i.e., that
the HTA is not an agency, and therefore is not under an
obligation to produce an EA. 2 W would not find that argunent

meritorious.

A
Procedural standing is a construct based on federal
statutes and has been applied in federal |awsuits when a
plaintiff seeks review of an adm nistrative decision pursuant to

“citizen-suit” provisions.? In environmental suits, in which

23 See supra note 12.
24 “Citizen suit” provisions in federal environnmental statutes are

broadly worded provisions that, on their face, would allow anyone to chal |l enge
agency actions. As noted by one commentator, “[e]nvironnental statutes in the
| ate 1960s and 1970s frequently included citizen suit provisions to recognize
the interest of the public in protection of the environnent, and permt
‘private attorneys general’ to assist in inplenentation and enforcenent.”
Karin P. Sheldon, Steel Conpany v. Citizens for a Better Environnment: Citizens
Can't Get No Psychic Satisfaction, 12 Tul. Envtl. L.J. 1, 38 (1998).

Prior to 1970, standing had rarely been an issue, and courts
routinely relied upon Congressional determ nations of who had standing to sue
based upon statutes conferring judicial review, such as citizen suit
provisions. Brian J. Gatchel, Informational and Procedural Standing after
Lujan v. Defenders of Wldlife, 11 J. Land Use & Envtl. L. 75, 78 (1995).

Thus, citizen suit provisions, such as those within the APA, set the threshold
(conti nued...)
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this construct has principally been applied, plaintiffs may sue
for NEPA violations under the federal Adm nistrative Procedures

Act (APA), 5 USCS § 702 (2001), see, e.qg., Bennett v. Spear, 520

U S 154 (1997), because NEPA does not have its own provision
providing for judicial review, and independently under the
Endangered Species Act (ESA), 16 U S.C. 8§ 1536(n) (2001), see,

e.g., Florida Key Deer v. Stickney, 864 F. Supp. 1222 (S.D. Fl a.

1994), which contains its own citizen-suit provision. Procedural
injury standing nodifies the traditional constitutional
requirenents for asserting an injury under sone conditions.
Under federal decisions, once a plaintiff establishes a
procedural injury, the plaintiff nmay not be required to neet
normal thresholds of sone of the other elenents of standing. See
Lujan, 504 U. S. at 572 n.7 (“The person who has been accorded a
procedural right to protect his concrete interests can assert
that right w thout neeting all the normal standards for
redressability and i nmediacy.”).

Qualification for procedural standing in federal court
is said to require satisfaction of a two-part test.? “To

establish procedural standing, the plaintiff nust show. (1) that

24(...continued)
as to which plaintiffs could bring their suits to court, irrespective of
whet her there was any injury alleged. See id.

2 The di ssent m scharacterizes our forgoing statement as “[t]he
plurality acknow edges that [the dissent] have correctly outlined the
procedural injury framework used by federal courts to determ ne whether a
plaintiff has stated a cognizable injury pursuant to NEPA.” Dissenting
opinion at 20. W are not “acknow edg[ing]” the dissent’s outline of the
procedural injury franmework, but are sinply setting forth the procedura
standing requirenments in federal court to give context to our discussion.
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it has been accorded a procedural right to protect its concrete
interests, and (2) that it has a threatened concrete interest

that is the ultimate basis of its standing.” Churchill County v.

Babbitt, 150 F.3d 1072, 1078 (9th G r. 1998) (citations omtted).
In connection with the first requirenent, the procedural right to
protect concrete interests must be granted pursuant to the

chal l enged statute. See Douglas County v. Babbitt, 48 F.3d 1495

(9th Gr. 1995 (“[S]one of our cases and sone | anguage in Lujan
require that plaintiffs have a right conferred by the chall enged
statute[;] we require that showng in this case.”).

For the second step, the plaintiff nust show “a
t hreatened concrete interest that is the ultimte basis of its

standing[,]” Churchill County, 150 F.3d at 1078 (citations

omtted). |In addition, when a plaintiff proceeds under the APA,
the plaintiff must show, as a prudential standing nmatter, that
the threatened “concrete interests” to be protected fall within
the “zone of interests” the chall enged statute was designed to

protect.? Because citizen suit provisions are intended to

26 The dissent applies the “zone of interests” test to Petitioner’s
claimunder HRS § 343-7(a) in error
The APA provides a right tojudicial review only when “‘there is
no ot her adequate renedy at court,” 5 U.S.C. 8§ 704, and applies universally
‘“except to the extent that--(1) statutes preclude judicial review, or (2)
agency action is cormtted to agency discretion by law,” § 701(a).” Bennett
V. Spear, 520 U.S. at 175. Thus, the “zone of interests” test has been
applied to chall enges under the other statutes using the APA as a nethod of
obtaining judicial review See Carke, Conptroller of the Qirrency v.
Securities Industry Ass'n, 479 U.S. 388, 400 n.16 (1987) (“The principal cases
in which the ‘zone of interest’ test has been applied are those involving
clainms under the APA, and the test is nost usefully understood as a gl oss on
the meaning of § 702.”); Sierra Club v. Mrton, 405 U S. 727, 733 (1972);
Ass’'n of Data Processing Serv. Orgs. Inc. v. Canp, 397 U S. 150, 153 (1970);
Dougl as County, supra; Salnon River Concerned Citizens v. Robertson, 32 F.3d
1346, 1354 (9th Cir. 1994); Yesler Terrace Conmunity Council v. Cisneros, 37
(conti nued...)
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establish the first requirenent, a “procedural right,” see supra
note 24, nost federal courts addressing the issue concentrate

solely on the second step, see, e.q., Friends of the Earth United

States Navy, 841 F.2d 927, 931-32 (9th G r. 1988). However, both

steps are crucial in order for a plaintiff to qualify for

26(...continued)
F.3d 442, 445 (9th Cir. 1994)

The federal case |law, then, indicates that the “zone of interests”
test is applicable when (1) a plaintiff seeks to challenge an agency viol ation
of an underlying statute using the APA, and (2) the APAis not avail abl e when
the underlying statute provides an “adequate renedy at court.” However, the
di ssent argues the “zone of interests” test applies absent a clai munder
Hawai i Admini strative Procedures Act, HRS § chapter 91. Because the scope of
review of the APA is so broad, the dissent’s use of this test when neither the
APA nor HAPA are invoked is questionable at best.

Mor eover, the dissent extends the scope of the zone of interests
test to include “interests” within, not only the specific statutory provision
at issue, but the entire scope of chapter 343, as well as an assortnent of
other constitutional and statutory provisions. Accordingly, the dissent does
not adhere to the nmandates of the test, itself. |n Bennett v. Spear, supra,
the U.S. Supreme Court instructed that the test is to be narrowy construed
with reference to the underlying statute:

Whet her a plaintiff's interest is “arquably . . . protected
. by the statute” within the neani ng of the zone-of -
interests test is to be deternined not by reference to the
overall purpose of the Act in gquestion (here, species
preservation), but by reference to the particul ar provision
of | aw upon which the plaintiff relies. . . . |In Data
Processing itself, for exanple, we did not require that the
plaintiffs’ suit vindicate the overall purpose of the Bank
Service Corporation Act of 1962, but found it sufficient
that their comrercial interest was sought to be protected by
the anti-conpetition limtation contained in 88 4 of the
Act--the specific provision which they alleged had been
violated. As we said with the utnost clarity in National
wildlife Federation, "the plaintiff nust establish that the
infjury he complains of . . . falls within the 'zone of
interests' sought to be protected by the statutory provision
whose violation forms the legal basis for his conplaint.”

Id. at 175-76 (internal citations omtted) (enphases added).

In the instant case, the provision Petitioner clains is the | ega
basis for its conplaint is HRS § 343-5(b). The dissent, however, cites to the
overal |l purposes of the EA requirenent, see dissenting opinion at 15, 16, 17
(citing HRS 88 343-1, -2, -5(a), and -7(a)), and the Hawai‘ Constitution, see
di ssenting opinion at 16 (citing Haw. Const. art. Xl., 8§ 9), and the
legislative history of HRS § 343-7, see id. at 18-19. Even assuming that the
zone of interests test applies, which, as indicated supra, it does not, this
shot gun approach using scattered provisions defeats the purpose of such a
test.
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“procedural standing.” See Lujan, 504 U. S. at 572 n.7; Dougl as

County v. Babbitt, supra.

It is evident that the federal construct of a
procedural right is not germane in this case because (1) HRS
8§ 343-7, the Hawai‘i statute at issue, establishes who and under
what circunstances the | ack of an EA, may be chal | enged, and
(2) federal cases recognizing this standard are i napposite, as
they rest on non-anal ogous statutes. Thus, Petitioner cannot be

af forded so-called “procedural standing” under HRS § 343-7(a).?

B.
The basis for asserting procedural rights, as noted
supra, was briefly nmentioned by the United States Suprene Court
in a footnote in Lujan, 504 U.S. at 572 n.7.2® |In Lujan, the

U.S. Suprene Court considered whet her Defenders, consisting of

2 The concurrence makes an anomal ous di stinction between the so-
call ed “procedure standi ng” and “substantive standing.” As indicated infra
the so-called “procedural standing” is a limted federal doctrine inplied from
general |anguage in federal statutes |acking the specificity set forth in HRS
§ 345-5. Thus, case law stenm ng from such a doctrine is not relevant to our
own detailed statute.

28 The Court stated that:

There is much truth to the assertion that “procedura
rights” are special: The person who has been accorded a
procedural right to protect his concrete interests can
assert that right without nmeeting all the normal standards
for redressability and i mredi acy. Thus, under our case | aw,
one living adjacent to the site for proposed construction of
a federally licensed dam has standing to chall enge the
licensing agency’'s failure to prepare an environnental

i npact statenment, even though he cannot establish with any
certainty that the statement will cause the license to be

wi thhel d or altered, and even though the damw Il not be
compl eted for many years.

Lujan, 504 U.S. at 572 n.7 (enphasis added).
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several environnental groups, had standing to chall enge a
regul ation pronul gated by the Secretary of the Interior
interpreting 8 7 of the ESA. See id. at 557-8.

Section 7 of the ESA required federal agencies to
I nsure that their actions would not harmor threaten endangered
species. See id. at 558. Initially, a regulation had
interpreted 8 7 as extending to actions taken in foreign nations.
See id. at 558. A revised regulation, at issue in Lujan, was
pronmul gated that reinterpreted 8 7 as pertaining only to actions
taken within the United States or on the high seas. See id. at
558-59.

Def enders filed suit against the Secretary of the
Interior in federal District Court, seeking a declaratory
j udgnment that the revision was in error and an injunction
requiring the Secretary to pronmulgate a new rule consistent with
the former interpretation. See id. at 559. The Secretary filed
a notion to dismss for lack of standing, which the district

court granted. 1d. (citing Defenders of Wldlife v. Hodel, 658

F. Supp. 43, 47-48 (D. Mnn. 1987)). The Eighth Grcuit, by a

di vided vote, reversed and remanded.?® |d. (citing Defenders of

2 A mpjority of the Eighth Circuit relied on the citizen-suit
provi sions of both the ESA and the APA, both of which were invoked by
Def enders of Wldlife. See Defenders of Wldlife v. Hodel, 851 F.2d 1035,
1039 (8th Cir. 1988). As to “section 702 of the Administrative Procedure Act
(APA), 5 U S.C. 88 702 (Supp. Il 1982), which provides that persons ‘adversely
affected or aggrieved by agency action within the nmeaning of a rel evant
statute’ mmy bring suit to challenge a final agency action,” the Eighth
Circuit held that "plaintiffs nust show that ‘the challenged action[] caused
them “injury in fact,” and that the alleged injury was to an interest
“arguably within the zone of interests to be protected or regul ated” by the
statutes that the agencies were claimed to have violated.” Sierra Cub v.
Morton, 405 U.S. at 733.” 1d. at 1039 n.2. The court concluded that a

(conti nued...)
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Wldlife v. Hodel, 851 F.2d 1035 (8th Gr. 1988).

After remand, the case again cane up on appeal. On

certiorari, the Court addressed, inter alia, the Eighth Crcuit’s

determ nation that Defenders had standing on the basis of a
procedural injury. See id. at 571-72. The Eighth Crcuit had
relied upon the citizen suit provision of the ESA, which states
that “any person nay conmence a civil suit on his own behalf (A)
to enjoin any person, including the United States and any ot her
governnental instrunentality or agency . . . who is alleged to be
in violation of any provision of this chapter.” 1d. at 572
(citations omtted.) The Court rejected the proposition that the
broadly worded citizen-suit provision, which, in itself,
conferred a procedural right upon every citizen, translated into
standi ng, without a concrete interest that was threatened. 1d.
572 (citation omtted). |In passing, the Court indicated in a
footnote that a “person who has been accorded a procedural right
to protect his concrete interests can assert that right wthout
meeting all the normal standards for redressability and
imediacy.” |d. at 572 n.7; see supra note 28. Because the

Court determ ned that Defenders had not alleged sufficient

2(...continued)
procedural injury may be a cognizable injury in fact. See id. at 1039-41.
After concluding that Defenders had pl eaded a procedural harm the court
applied traditional injury-in-fact test, finding that Defenders had standing.
See id. at 1041-44.

On remand, the Secretary again noved for summary judgment on the
standi ng i ssue, which the district court denied, relying upon the Eighth
Circuit’s ruling that Defenders had standing. See id. (citing Defenders of
Wldlife v. Hodel, 707 F. Supp. 1082 (D. Mnn. 1989). On appeal, the Eighth
Circuit affirned, see id. (citing Defenders of Wldlife v. Hodel, 911 F.2d 117
(1990)), and the United States Supreme Court granted certiorari, see id.
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i mredi acy of harm the Court did not elaborate on the suggestion
of a “procedural injury” doctrine in its footnote.

Subsequent to Lujan, this dicta becane the basis for
procedural injury standing. Coined “footnote seven standing,”

see Pacific Northwest Cenerating Coop. v. Brown, 38 F.3d 1058,

1065 (9th Gr. 1994); Brian J. Gatchel, Informational and

Procedural Standing after Lujan v. Defenders of Wldlife, 11 J.

Land Use & Envtl. L. 75, 91 (1995), federal courts since Lujan,
have anal yzed procedural standing as pertaining to the Article

11 “case or controversy” requirenent, see, e.qg., Friends of the

Earth, Inc. v. Gaston Copper Recycling Corp., 204 F.3d 149, (4th

Gir. 2000).

C.

The federal procedural standing standard rel axes the
constitutional requirenents sonewhat, but only when a potenti al
plaintiff has shown that “(1) it has been accorded a procedural
right to protect its concrete interests, and (2) that it has a
t hreatened concrete interest that is the ultimate basis of its

standing.” Churchill County, 150 F.3d at 1078 (citations

omtted). 1In contrast to the non-specific citizen suit

provi sions involved in federal decisions which allow “any person”
a right to sue, and upon which the concurrence and di ssent rely,
the provision allow ng judicial review in chapter 343
specifically relates to a procedural challenge to the lack of an

EA. See Akau v. O ohana Corp., 65 Haw. 383, 390, 652 P.2d 1130,
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1135 (1982) (“[T]he legislature may limt standing to sue despite
an injury in fact where plaintiff asserts rights that arise from

a statute[.] Cort v. Ash, 422 U.S. 66 (1975)[.]"); Sierra dub

v. Morton, 405 U S 727, 732 (1972) (“Were, however, Congress
has authorized public officials to performcertain functions
according to |l aw, and has provided by statute for judicial review
of those actions under certain circunstances, the inquiry as to
standi ng nust begin with a determ nation of whether the statute
in question authorizes review at the behest of the plaintiff.”).
In HRS 8§ 343-7, which pertains to actions relating to “the |ack
of [an environnental] assessnment required under section 343-5,”
the legislature permitted “judicial action” by “aggrieved

parties[,]” as described therein. HRS § 343-7(a) provides:

Any judicial proceeding, the subject of which is the |ack of
assessnent required under section 343-5, shall be initiated
wi thin one hundred twenty days of the agency's decisionto
carry out or approve the action, or, if a proposed action is
undertaken without a fornal deternination by the agency that
a statenment is or is not required, a judicial proceeding
shall be instituted within one hundred twenty days after the
proposed action is started. The council or office, any
agency responsi ble for approval of the action, or the
applicant shall be adjudged an aqgqgrieved party for the

pur poses of bringing judicia action under this subsection.
G hers, by court action, nmay be adjudged aggri eved.

Id. (enphases added). Hence, specifically naned parties have an
automatic right of action regarding the |ack of an assessnent

requi red under HRS 8§ 343-5: (1) [t]he council or office,?3° any

80 HRS § 343-2 (1993) defines “council” as “the environnmenta
council.” The “office” is defined as “the office of environnental quality
control.” 1d. The office of environmental quality control “serve[s] the
governor in an advisory capacity on all matters relating to environmental
quality control.” HRS § 341-3(a). The council, as appoi ntees of the

governor, see HRS § 341-3(c), “shall serve as a |iaison between the director

[of the office of environmental quality control] and the general public by

soliciting information, opinions, conplaints, recommendati ons, and advice
(conti nued...)

42



agency responsi ble for approval of the action, or (2) the
applicant. But any other party seeking to challenge “the | ack of
an assessnment . . . under section 343-5" nust satisfy the
criterion that they are “[o]thers, [who] by court action, may be

adj udged aggrieved.” 1d.

D
This enuneration of who may assert a right of action
may be viewed as the legislature’ s designation of those parties
having a “procedural right” to have an EA statenent prepared.
As the parties listed in HRS §8 343-7(a) are the only ones who can
enforce the | ack of an EA statenment, they are the only ones who
may arguably assert a “procedural injury” via court action. See

Benal |y v. Hodel, 940 F.2d 1194, 1199 (9th Gir. 1991) (“The

[ Navaj o and Hopi] Settlenent Act establishes that it is the
tribal chairman who can vindicate individual rights in an
intertribal dispute[.] . . . It is this broad right of action
which we read as inplying a procedural right in tribal chairman
to chal | enge governnent conpliance with the dictates of the

Settlenment Act.”); Lindahl v. Ofice of Personnel Minagenent, 718

F.2d 391, 395 (Fed. G r. 1983) (“An express statutory provision

%0(...continued)
concerning ecol ogy and environnmental quality through public hearings or any
ot her neans and by publicizing such matters as requested by the director[.]”
HRS § 341-6. Additionally, as noted in HRS § 341-6, “[t]he council shal
noni tor the progress of state, county, and federal agencies in achieving the
State’s environnental goals and policies[.]” Thus, both the council and the
of fice of environmental quality and control serve as a link between the public
and the governor, and nonitor state agencies for conpliance with environnental
polici es.
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that certain decisions of an adm nistrative agency ‘are final and

concl usive and are not subject to review should not be

interpreted as though it said such decisions ‘are not final and

are not concl usive and are subject to some judicial review.").
The distinction drawn in HRS § 343-7(a) is between

t hose naned parties who could be said to have an unquesti oned

right of action and “others,” who nust show that they are

aqggrieved in some way, in a court action. In mandatory ternmns,

HRS § 343-7(a) directs that the council or office, any agency
responsi bl e for approval of the action, or the applicant “shall
be adjudged an aggrieved party for the purposes of bringing
judicial action under this subsection.” (Enphasis added.) In

contrast, “others,” i.e., those not naned supra, “my be adjudged

aggrieved” only “by court action[.]” (Enphasis added.)

Thus, “others” nust show in a court action brought
under 8 343-7(a) that they are aggrieved and nmust be adjudged
aggrieved, in concert with a challenge to the |ack of an EA
statenent. To be adjudged aggri eved, under our case law, it
foll ows that such parties nust satisfy the injury-in-fact test

requirenents. See, e.d., Public Access Shoreline Hawaii V.

Hawai i County Pl anning Conmin, 79 Haw. 425, 431, 903 P.2d 1246,

1252 (1995) (requiring that “the claimant’s | egal interests nust
have been injured -- i.e., the claimant nust have standing to

appeal ,” as denonstrated by the injury-in-fact test, as one of

the requirenments for appellate jurisdiction under HAPA).
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E.

As set forth supra, in Parts IV-XI, Petitioner has not
established in this action the necessary standing, i.e.,
aggrievenent requirenents. In the absence of an adjudication to
the effect that it has, Petitioner cannot be deened statutorily-
aut horized to “bring[] judicial action under [HRS § 343-7(a)]” to
have the EA statenent prepared. It is only in concert with
havi ng been adj udged aggri eved that “others,” such as Petitioner,
have rights under HRS § 343-7(a).

Thus, HRS § 343-7(a) allows judicial review, but does
not contain | anguage affording Petitioner an automatic right to
review. Petitioner did not, under the terns of the statute,
establish a so-called “procedural right” platformfromwhich it
could assert a “procedural injury,” in the absence of an actual

or threatened injury in fact. See Friends of the Earth, 204 F.3d

at 155 (“In addition to neeting the ‘“irreducible constitutional
m ni mum an individual nust also satisfy any statutory

requi renents for standing before bringing suit.”).

X,
A
Further, Petitioner’s reliance on federal cases
construing federal statutes is msplaced, inasmuch as HRS § 343-

7(a) is substantively different.3 W observe that the federa

8t The | anguage within HRS § 343-7(a) is unique. W observe that
there is no state or federal statute using the phrase “[o]thers, by court
(conti nued...)
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statutes conferring a procedural right in these cases are far
| ess specific than HRS § 343-7. The | anguage of HRS 8 343-7(a)
expressing legislative intent to specifically describe the class
of litigants who m ght challenge the lack of an EAis in plain
contrast to the general |anguage enployed in NEPA and the APA. *
The contrast is illumnated by conparison to the two provisions
cited by federal cases allow ng procedural standing.

In the Endangered Species Act (ESA), the statute
pertinent in Lujan, Congress, in a citizen-suit provision,

instructed that “any person may conmence a civil suit on his own

behalf (A) to enjoin any person, including the United States and
any ot her governnental instrunmentality or agency . . . who is

alleged to be in violation of any provision of this chapter.”33

84(...continued)
action, nay be adjudged aggrieved[,]” HRS § 343-7(a), nor any substantially
simlar pernmutation of that phrase.

82 The di ssent, however, focuses on the word “aggrieved,” and,
di sregarding the plain distinction within HRS § 343-7(a), applies the
unrestricted HAPA | anguage, “[a]ny person aggrieved by a final decision and
order in a contested case or by a prelimnary ruling of the nature that
deferral of review pending entry of a subsequent final decision would deprive
appel l ant of adequate relief is entitled to judicial reviewthereof[.]” HRS
§ 91-14. Although the dissent does not acknow edge the Iimtations on
judicial reviewin HRS § 343-7(a), we observe that, had the |egislature
desired that this court interpret judicial review under HRS § 343-7(a) as
broadly as that under HRS § 91-14, or any citizen suit provision upon which
the dissent relies, it would surely have used the sanme |anguage.

33 In Bennett v. Spear, supra, the United States Suprene Court noted
how broad this |anguage is:

The first operative portion of the provision says that "any

person nmay comence a civil suit"--an authorization of

remar kabl e breadth when conpared with the | anguage Congress

ordinarily uses. Even in sone other environnental statutes,

Congress has used nore restrictive fornul ations, such as

"[any person] having an interest which is or nmay be

adversely affected,” 33 U S.C. 88 1365(g) (Clean Water Act);

see also 30 U.S.C. 88 1270(a) (Surface M ning Control and

Recl amation Act) (same); "any person suffering | egal wong,"
(conti nued...)
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16 U.S.C. 8 1540(g) (quoted in Lujan, 504 U S. at 571-72)

(enphasi s added). Additionally, NEPA, which Petitioner contends
is the federal “counterpart” of HEPA[,]” although “w der in scope
than the federal or typical state analogue[,]” is also inapposite
to HRS 8§ 343-7(a). NEPA | acks any specific private action
| anguage at all; and thus, as previously nentioned, the federal
courts rely upon the citizen suit provisions of the APA to
provide a right of action.

In relevant part, the APA states that “[a] person
suffering | egal wong because of agency action, or adversely
af fected or aggrieved by agency action within the neaning of a
rel evant statute, is entitled to judicial review thereof.” 5
U.S.C 702 (enphasis added). Cases cited by Petitioner, see

Sierra Cub v. Marsh, 872 F.2d 497 (1st Cr. 1989) (addressing an

al l eged violation of NEPA during the preparation of an EIS, in
which Sierra Cub participated, wthout addressing Sierra Club’'s

standing to bring suit), and by the dissent, see Lujan, supra,

(ESA); Dougl as County, supra (invoking NEPA pursuant to the APA)

33(...continued)
15 U.S.C. 88 797(b)(5) (Energy Supply and Environnental
Coordi nation Act); or "any person having a valid | ega
interest which is or nay be adversely affected . .
whenever such action constitutes a case or controversy," 42
U S.C. 88 9124(a) (Ocean Thermal Energy Conversion Act). And
in contexts other than the environnment, Congress has often
been even nore restrictive. In statutes concerning unfair
trade practices and other commercial matters, for exanple,
it has authorized suit only by "any person injured in his
busi ness or property,” 7 U S C. 8§ 2305(c); see also 15
US. C 88 72 (sane), or only by "conpetitors, custoners, or
subsequent purchasers,” 88 298(b).

520 U. S. at 164-65. Unlike the authorization in the ESA HRS § 343-7(a) is
speci fic.
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Lujan v. National WIldlife Federation, 497 U S. 871 (1990)

(i nvoki ng NEPA and the Federal Land Policy and Managenment Act

(FLPMA) pursuant to the APA); Committee to Save the R o Hondo v.

Lucero, 102 F.3d 445 (10th G r. 1996) (invoking NEPA pursuant to

the APA); Sierra CQub v. Marita, 46 F.3d 606 (7th Cr. 1995)

(1 nvoki ng NEPA and the National Forest Managenent Act (NFMA)

pursuant to the APA); Florida Audubon Soc’'y v. Bentsen, 94 F.3d

658 (D.C. Gr. 1996) (invoking NEPA pursuant to the APA); Sierra

Club v. Robertson, 28 F.3d 753 (8th Cr. 1994) (sane), are, thus,

| napposite.

B.

Qur counterpart to the APA, the Hawai‘ Adm nistrative
Procedures Act (HAPA), has not been alleged as a basis for a
right of action by Petitioner. See supra note 26. Had it been,
there would be no logical basis for enploying it, inasnuch as,
unli ke NEPA, HRS § 343-7(a) does contain exact |anguage
desi gnating who nmay chall enge the provisions relating to an EA
Al so, because HAPA applies only to judicial review of contested
case hearings, see HRS § 91-14, or declaratory judgnents by the
circuit court on the validity of an agency rule, 3 see HRS § 91-
7, or a declaratory order froman agency regarding “the

applicability of any statutory provision or of any rule or order

34 HRS § 91-1 defines “rule” as “each agency statenent of general or
particular applicability and future effect that inplenents, interprets, or
prescribes |aw or policy, or describes the organi zation, procedure, or
practice requirenents of any agency. The termdoes not include . . . intra
agency nenoranda.”
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of the agency,” HRS § 91-8, resort to the HAPA woul d not be an
appropriate vehicle in Petitioner’s situation.
Petitioner states that, “[t]here is no evidence that
[the HTA] ever made any formal determ nation that an
Envi ronmental Assessnent or an Environnental |npact Statenent was
or was not required prior to carrying out or approving the action
on Septenber 15, 1999.” Thus, there is no contested case hearing
held that Petitioner may di spute, there has been no agency rul e
the validity of which Petitioner may question, nor does
Petitioner seek a declaratory order fromthe HTA. Hence, HAPA is
whol Iy inapplicable to Petitioner’s case and requests for relief.
In sum the federal statutes and case | aw do not

provi de an anal ogue to HRS § 343-7(a).

Xl V.

Additionally, aside fromthe plain | anguage of the
statute, concluding that federal procedural standing requirenents
apply in the present case, rather than the traditional “injury in
fact” test, would ignore the relevant |egislative context in
which HRS § 343-7 was enacted. Because our case |law at the tine
this provision was passed did not use a “procedural standing”
test, the legislature could not have intended this | ower

threshold to be utilized. 1In any event, the base line is the

express grant to bring suit that is set by the legislature in HRS

§ 343-7. We cannot expand standi ng beyond what the | eqislature
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i nt ended, because that is one of the requirenents that a

potential plaintiff nmust neet.

XV.
Having held that Petitioner |acks standing in this case
to bring its suit,®* we dismss Petitioner’s January 11, 2000

petition.

35 In light of the fact that we have deci ded that Petitioner |acks
standi ng, we do not reach the nerits of the case.
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